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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 36 of  2016(D) 
 
 

1.  Smti. Sunita Rai, age 36 years.   
 W/O Lt. Aitabir Rai. 
    
2.  Sri Krishna Kr. Rai, age 17 years 
 S/O Late  Aitabir Rai. 
 
3. Sri Shil Kumar Rai, 15 years. 
 S/O Late  Aitabir Rai. 
 
4. Sri Bom Bahadur Rai, age 13 years. 
  S/O Late  Aitabir Rai. 
 
5. Miss Maina Rai, age 4 years. 
 D/O Late  Aitabir Rai. 
 
6. Smti. Pholmaya Rai, age 95 years. 
 W/O Harka Rai.  
 
 All are resident of  
  Vill. Bor Dikarai Miri 
 P.O. Rangachakua, 
 P.S. Jamuguri 
 District – Sonitpur, Assam ..............................Claimants.   
 

-Versus- 
1.  Sri Kipa Raju ( owner) 
 Son of Kipa Tai 
 R/O vill.- Kakoi Path, Kimin  
 P.O. Kimin 
 Dist. Papum Pare ( Arunachal Pradesh) 

(owner of the vehicle No. AR-01-B/9085 (Alto) 
  
2. Sri Iswar Kumar Ke ( driver) 
 Son of Tilok Ke. 
 Vill. Nigam, P.O. Chariduwar.  
 Dist. Sonitpur,  Assam.  

( Driver of the vehicle No. AR-01-B/9085 (Alto) 
  



 

Page 2 of 9 
 

  
  
 
3. The Branch Manager, 
 New India Assurance Co. Ltd.  

Insurer of vehicle No. AR-01-B/9085 (Alto) 
Policy No. 53110031150200000570 
Valid upto 29—05-2016...................opposite parties. 

  
 

ADVOCATES APPEARED 
 
For the claimant  :- Mrs. Lina Devi, Advocate. 
 
For the O.P. No.1  :- Ex-parte 
 
For the O.P.  2 :- Mrs. Gihali Das, Advocate. 
 
For the Opp. No.3 :- Mr. P. C. Sarmah, Advocate. 

 
Date of Argument  :- 06-07-2017 

 
Date of Judgment  :- 14-07-2017. 
 

J U D G M E N T 
 
 

This is an application U/S- 166 of M.V. Act filed by the claimants Smti. 

Sunita Rai and her 4 children, mother of the deceased claiming compensation for 

the death of   Aitabir Rai , who died in a motor vehicle accident.  

1.  The brief fact of the case is that on 08-02-2016 at about 6-00 p.m. the 

deceased along with his wife Sunita Rai and her minor daughter Maina Rai were 

proceeding from Bhalukpong to Chariduar in a vehicle bearing No. AR-01B-9085 ( 

Alto). When they reached Duwangbari Chariduar, the Alto car which was driven 

in a rash and negligent manner by the driver of the vehicle, who lost control over 

the vehicle and suddenly dashed against the stationary truck. As a result of the 

accident  the deceased sustained severe injuries on his person. Immediately he 

was taken to Tezpur Medical College Hospital, Tezpur but after few hours of 

treatment he succumbed to his injuries.  

2. The deceased was a healthy man of 44 years and he was earning Rs. 

25,000/-P.M. from his grocery business. The deceased has left behind his wife 

and 4 minor children and mother Pholmaya Rai. The deceased was the sole 

bread earner of his family and due to sudden and premature death in the 
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accident, the family members have been facing great financial hardship. After the 

accident one case was registered vide Chariduar P.S. Case No. 24/16 U/S- 

279/304(A)/338 IPC. At the time of accident the vehicle was insured with the 

New India Assurance Co. Ltd. vide policy No. 53110031150200000570 Valid up 

to 29-05-2016. Through this claim petition the claimants claimed compensation 

of Rs. 30,00,000/-( Rupees thirty lakhs) for the death of Aitabir Rai.  

3. Against the claim petition, the O.P. 2 i.e. driver of the offending vehicle  

has submitted his written statement wherein it is stated that he was not driving 

the vehicle in a rash and negligent manner for which the accident took place. 

The amount of compensation claimed by the claimant is too excessive and as 

such the claimant is not entitled for the said amount. If the claimant be entitled 

to any compensation, such compensation should be paid by the insurer of the 

vehicle i.e. New India Assurance Co. Ltd. as the offending vehicle was duly 

insured with the O.P. No. 3 at the relevant time of accident. Apart from that the 

O.P. 2 had a valid driving licence at the time of accident Vide D/L No.AR-

0419990000983 valid up to 14/02/2019. Hence, O.P. No. 1 and 2 are not liable 

to pay any compensation to the claimants without any fault on their part. It is 

also admitted that the O.P. 1 was registered owner of the offending vehicle at 

the time of accident. The O.P. No. 2 prayed to absolve him from the liability of  

payment of compensation to the claimant.  

4. O.P. No. 3 i.e. New India Assurance Co. Ltd. has also submitted their 

written statement wherein it is stated that the vehicle bearing No. AR-01B/9085 

was insured with O.P. 3 which is a private car liability policy and the said vehicle 

was plied on the particular date of accident as a commercial vehicle by carrying 

the deceased and his family members on hire. Hence, O.P. 1 has violated the 

terms and conditions of the insurance policy for which the O.P. No. 3 is not liable 

to pay compensation to the claimant for the death of the husband of the 

claimant No. 1. It is further stated that the O.P. No. 1 did not pay premium for 

the occupants in the vehicle. Hence, O.P. No. 3 is not liable to pay any 

compensation to the claimant and prayed to dismiss the claim petition.  

5. On the pleadings aforesaid, following issues were framed- 

1. Whether the accident took place due to rash and negligent driving by 

the driver of the vehicle bearing No. AR-01B/9085 (Alto) and whether 
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the husband of the claimant No.-1 Aitabir Rai died due to the alleged 

accident ? 

2. Whether the claimant is entitled to get any compensation, as prayed 

for, and if so, from whom and to what extent? 

6.           I have heard argument advanced by the Learned Counsel of both sides.         

I have also perused the documents available in the record.  

 Issue No. 1  

7.    One of the claimant Smti. Sunita Rai was examined in this case as CW-

1. She deposed in her evidence  that on 08-02-2016 at about 6-00 p.m. she  

along with her deceased husband and  her minor daughter Maina Rai were 

proceeding from Bhalokpong to Chariduar in a vehicle bearing No. AR-01B-9085 ( 

Alto). When they reached Duwangbari Chariduar, the Alto car which was driven 

in a rash and negligent manner by the driver of the vehicle, lost control over the 

vehicle and suddenly dashed against the stationary truck. As a result of the 

accident the deceased sustained severe injuries on his person. Immediately he 

was taken to Tezpur Medical College Hospital, Tezpur but after few hours of 

treatment he succumbed to his injures. The deceased was a healthy man of 44 

years and he was earning Rs. 25,000/-P.M. from his grocery business. The 

deceased has left behind herself and 4 minor children and mother Pholmaya Rai. 

The deceased was the sole bread earner of their family and due to his sudden 

and premature death in the accident,  the family members have been facing 

great financial hardship. After the accident one case was registered vide 

Chariduar P.S. Case No. 24/16 U/S- 279/304(A)/338 IPC. 

8.  CW-1 also exhibited some documents - 

1. Ext. 1 is the Form 54( accident information report) . 

2. Ext. 2 is the P.M. Report of deceased  

3. Ext. 3 is the income certificate of the deceased family.  

9. In his cross-examination CW-1 has replied that on the date of accident 

she went to Bhalukpong along with her husband and daughter to visit her 
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brother Iswar Biswakarma. She did not remember the number of the vehicle in 

which she was travelling. She did not know the owner of the said vehicle. Her 

brother Iswar Biswakarma was driving the vehicle at the time of accident. She 

did not pay any fare of travelling. She had not hired the vehicle.  

10. CW-2 Sri Jogbahadur Rai, who claimed to be the eye-witness to the 

incident. He deposed in his evidence that the driver of the vehicle bearing No. 

AR-01B/9085(Alto) was plying the vehicle in rash and negligent manner and in 

the said vehicle, the claimant No. 1 Sunita Rai and her minor daughter and the 

deceased were travelling. Due to excessive speed, the driver lost his control over 

the car and suddenly dashed against the stationery truck. Immediately after the 

accident the deceased was taken to Tezpur Medical College Hospital, Tezpur. But 

after few hours of treatment he died  in the hospital 

11. In his cross-examination CW-2 has replied that he did not know the 

claimant and her deceased husband. On the date of accident he was at Chariduar 

Forest Gate to attend a religious function. He had seen one truck parking on the 

road and one Alto car hit the truck from back side. He did not know who is the 

owner of the Alto Car. He had seen one person, one lady and a minor girl inside 

the vehicle.  

12. Ext. 1 is the Accident Information Report ( Form 54) from which it reveals 

that on 08-02-16 at about 6-00 P.M. an accident took place at Duwangbari under 

Chariduar P.S. and due to the alleged accident one Aitabir Rai died. The vehicle 

bearing No. AR-01B/9085 ( Alto car) was involved in the said accident. On receipt 

of the information, one GDE was made vide Chariduar P.S. GDE No. 182 dtd. 

8.2.16 and subsequently the case was also registered vide Chariduar P.S. Case 

No. 24/16 u/s- 279/338/304(A) IPC. The vehicle was insured with New India 

Assurance Co. Ltd. vide policy No.  53110031150200000570 Valid upto 29-05-

2016. So, from the evidence of CW-1 and CW-2, it reveals that  the CW-1 is not 

present at the time of accident but CW-2 was present when  the accident 

occurred and he had seen that the driver of the Alto car was plying the vehicle in 

rash and negligent manner and hit one stationary truck from the back side. It 

transpires that the driver of the Alto vehicle was solely responsible for the alleged 
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accident and due to the alleged accident Aitabir Rai died. Hence, issue No. 1 is 

decided in favour of the claimant.  

13. Regarding issue No. 2 it is an admitted fact that the offending vehicle was 

insured at the relevant time of accident with New India Assurance Co. Ltd. vide 

policy No. 53110031150200000570 Valid upto 29-05-2016. The accident took 

place on 8.2.16. So, the accident occurred during the subsistence of the 

insurance policy of the vehicle. Hence, O.P. No. 3 i.e. New India Assurance Co. 

Ltd. is liable to pay compensation to the claimant.  

14. Ld. Counsel for the insurance company took the plea that the Alto car 

which has private car liability policy and the said vehicle was plying as a 

commercial vehicle on hire. As the owner of the vehicle has violated the terms 

and conditions of the insurance policy, so, the O.P. No. 3 is not liable to pay any 

compensation to the claimant.  

15. On the other hand, Ld. counsel for the claimant has submitted that  

though the insurance company alleged that the claimant took the vehicle on hire 

by paying fare to the driver of the vehicle but no evidence was adduced to prove 

the fact that vehicle was carrying fare paying passengers. As such, insurance 

company was duty bound to pay the compensation to the claimant.  

16. In support of his submission Ld. Counsel has placed reliance on 

a case law- 2011 (1) Civil L.J. 327 

(United India Insurance Co. Ltd. –Vs- Nursingh Vs. Jalal and others) 

17.   In the present case also circumstances are similar in nature, as no 

evidence was adduced by the Insurance Company to prove that the offending 

vehicle was carrying fare paying passengers. Therefore, the Insurance Company 

is liable to pay the compensation.  

18.      It is not in dispute that Aitabir Rai died due to the alleged accident.   As 

per claim petition the deceased was about 44 years at the relevant time of 

accident. But no any document is available in the record regarding age of the 

deceased. It is a settled position of law that if any age proof document is not 

available, the age mentioned in P.M. report can be taken into consideration. In 



 

Page 7 of 9 
 

this case, as per P.M. report the age of the deceased was 48 years, which can be 

taken into consideration in this case. Though according to the claimants monthly 

income of the deceased was Rs. 25,000/- but no any document is available in the 

record to prove the fact in question. Hence, Notional income of Rs. 5,000/- per 

month be fixed to be considered in this case.  

19. As per the case of Sarla Verma -vs.- DTC,(AIR 2009(6) SC 121) the 

multiplier would be 13.  

20. In the instant case, the deceased left behind his wife, four children and 

widow mother. As such, the standardized deduction towards personal and living 

expense of deceased is applicable as stated in the case law - Jamuna Das and 

Ors –Vs- State of Tripura and Ors. reported in 2010(2) 1 GLR 187. Considering 

the aforesaid mandate in the instant case since there is six Nos. of dependants, 

so, 1/4 of the income is required to be deducted had the deceased been alive.  

21. So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 5,000X 12   = Rs. 60,000/- .  

B) After  deducting 1/4th of the annual income of the deceased , amount 

comes to       =Rs. 45,000/- 

C) After multiplied with multiplier, amount comes to  

Rs. 45,000/- X 13                                            =Rs. 5,85,000/-  

D) Funeral expenses           =Rs.    20,000/- 

E) Loss of consortium           =Rs.    30,000/- 

F) Loss of estate           =Rs.    10,000/- 

  TOTAL    = Rs. 6,45,000/- ( Rupees 

six Lakhs forty five thousand ) only.  

 

                                  O R D E R 
 
 

 In the result, the claim petition is allowed, awarding Rs. 6,45,000/- ( 

Rupees six Lakhs forty five thousand ) only with interest thereon @ 6% per 

annum from the date of filing of the case   i.e. 02-04-2016 till realisation.  O.P 

No.3 i.e. New India Assurance Co. Ltd.  is directed to pay the aforesaid amount 
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within a period of 90 days from the date of receipt of order by way of account 

payee cheque in the name of claimant through the Tribunal.  

 Given under my hand and seal on this 14th day of July, 2017. 

 

 

(M. Nandi ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 
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A N N E X U R E 
 
1.Witness of the Claimant: 
 
(i)  Smt. Sunita Rai. 
 
2. Witness of the Defence: 
     
    None. 
 
3.Claimant’s Exhibits: 
 
Ext. 1 is the Form 54( accident information report) . 
 
Ext. 2 is the P.M. Report of deceased  
 
Ext. 3 is the income certificate of the deceased family.  
 
4.Exhibits of the defence  
 
     None. 
 
 
         (M. Nandi.) 
            Member 
           MACT, Sonitpur, Tezpur 
 
 


